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My partner and I own everything   
jointly, do we really need to make Wills? 
 
There are two legal principles that can have important unintended results 
when you die without making a Will – especially if you are married/civil 
partnership.

The first is one that you are probably aware of is that joint assets pass by 
survivorship. This means that if you die first and have for example a joint 
bank account with your spouse or partner they will automatically inherit 
the account on your death.  What is wrong with that you may think, it is 
nice and simple and gives me the outcome that I want.  
Even if that is true be aware!  

What many people do not realise is there is a second principle that can 
cause all sorts of unforeseen problems if you have not made a Will espe-
cially if you think there is no need when you own everything jointly! Under 
section 1984 of the Law of Property Act 1925 there is a presumption that 
the oldest person died first if the order of death is uncertain.

A recent High Court judgement in the case of Scarle v Scarle perfectly, yet 
tragically, illustrates the effect of these two principles together.  The couple 
both died from hypothermia in their home and there was not enough 
evidence that would rebut the application of this second principle.  This 
resulted in the wife, as the younger of the two, inheriting their joint assets 
by survivorship.  This included their home and cash.

Where is the problem?  They did not have any children together, only a 
child each from a previous marriage.  This resulted in the wife’s daughter 
inheriting all her mother’s estate under the intestacy rules including the 
joint assets and the husband’s daughter not receiving anything from those 
joint assets.  
 
If they had made a Will they could have received advice on how their wish-
es could have been best achieved and in particular if they wanted their 
children to each receive an equal share.

For more information contact Natalie Mason in 
our Wills and Trusts team on 01929 500323
or natalie.mason@battens.co.uk  
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Christmas contact for separated 
families
Christmas can be a difficult time of year for families, especially 
those that are newly separated or those that can’t agree on ar-
rangements for the children. 

The courts won’t deal with Christmas as an “urgent issue” and 
therefore you will need to take steps now to deal with this if you 
aren’t able to reach an agreement. 

The first step is to have a discussion with your ex and see if you 
are able to agree the arrangements. It is important to do this in a 
non-confrontational and conciliatory way. Perhaps writing your 
proposals down might help. Be flexible, and understand that your 
child is going to want to see both parents at this special time of 
year. 

If you are unable to reach an agreement between yourselves 
then mediation is generally the next step. Trained mediators may 
be able to help you reach an agreement. You can have separate 
sessions, joint sessions or shuttle mediation- this is where you 
will be in separate rooms and the mediator will go back and forth 
between you and help you try to reach an agreement. 

If mediation is unsuccessful then you will need to make an appli-
cation to the Court in order for the Court to make a decision. It is 
always better to try and agree matters rather than have the Court 
decide but in some cases it is the only way to resolve the issue. 
The law is contained in the Children Act 1989 and the court will 
consider the welfare checklist. In making a decision the Court will 
always consider what is best for the child. If the Court needs to 
make an Order defining the time spent with each parent this is 
now called a Child Arrangements Order. 

It is no longer referred to as access/custody or residence/contact. 

There are some things the Court may consider when making a 
Child Arrangements Order: 

Does the child still believe in Father Christmas?
If yes then the court might think it is best for the child to wake up 
in the home they normally live in. Otherwise, the child might wor-
ry Father Christmas won’t find them. As they grow older this won’t 
be an issue and arrangements can change accordingly. 

Are there large distances involved? 
The Court won’t usually think it’s a good idea for children to spend 
large parts of Christmas day travelling in the car. So if there are 
distances involved the Court is more likely to alternate years or 
if the child is still young and believes in Father Christmas look to 
split Christmas so the child travels on a different day. 

What were the arrangements before you separated? 
There are often family traditions and if for example you took turns 
to go to each of the grandparent’s houses for lunch then the Court 
may take this into consideration. This can either be done by alter-
nating Christmas each year or for younger children alternating just 
the lunch time arrangements. 
 
Should there be any contact with the other parent? 

The child might worry about the parent they are not spending 
time with on Christmas day so a facetime call might be considered 
appropriate to ease any anxiety the child may have. 

Christmas can be a stressful time for separated families and what 
might be right one year might need to change as the child grow 
older and their beliefs and needs change. It is important to be flex-
ible and keep at the front of your mind what is best for your child.
At Battens our family team are able to help offer advice and 
assistance throughout the whole process. It might be you want 
initial advice only, or think a letter to your ex might help. If you 
are unable to agree arrangements we are able to draft the court 
paperwork and represent you in Court.  

For more information conatct Gemma 
Galvani on 01935 846269 or 

gemma.galvani@battens.co.uk

 

Our specialist lawyers will be on hand to advise you in person in 
or offices 9am -1pm on the following locations on the following 
dates:

Dorchester office (Thursdays);
Savernake House, 42 High West St, DT1 1UU
7th November 2019
5th December 2019

Castle Cary (Tuesdays);
Francis House, Fore St, BA7 7BQ
12th November 2019
10th December 2019

Yeovil (day varies);
Mansion House, Princes St, BA20 1EP
28th November 2019
20th December 2019

Bath;
Bath Citizens Advice 2 Edgar Buildings, George Street, Bath, 
BA1 2EE
26th November 2019 5pm – 7pm

No appointment necessary. Please call our team on 0800 6528411 
for more information.

Free Personal Injury, Industrial Disease and Medical Negligence Clinics
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Top tips for employers to ensure 
a joyful festive season
As winter and Christmas approaches, along with the bad 
weather, boozy workplace parties and staff absences, what 
should employers do to ensure a joyful festive season? Dawn 
Gallie, Head of Employment at Dorset and Somerset law firm 
Battens Solicitors, answers employers’ five top questions.  

1. Where employees are unable to get to work, what can 
employers do due to bad weather or travel disruption? 

A. Generally, employees have no automatic right to pay 
if they are unable to get to work, subject always to their 
contracts. Employers could take a view and at their discretion 
continue to pay or, alternatively, pay for part and allocate the 
rest as annual leave. 

In advance of bad weather you could consider allowing em-
ployees to work from home or establish alternative working 
patterns so disruption can always be kept to a minimum. 
Flexible management can go a long way towards encourag-
ing good morale and employer-employee relations, not to 
mention continued productivity.

2. What about the situation where adverse weather closes 
schools? Aren’t parents automatically allowed to stay at home 
to look after their children?

A. Parents are entitled to reasonable, unpaid time off to en-
able them to look after their children and to make alternative 
arrangements for their care. They are not entitled to pro-
longed time off and, if the closures are likely to be long term, 
employees need to make other arrangements for the care of 
their children.

3. I’m worried about the potential for unruly behaviour at 
Christmas parties. What can I do?

A. Tread carefully. Christmas parties can indeed provide more 
than just a hangover for employers. Actions at the office ‘do’ 
can have ramifications long into the New Year as drinking and 
being merry can get out of hand. Employers are liable for the 
actions of their employees during the course of employment, 
and this liability extends to Christmas parties.  

Unwanted advances, discriminatory ‘banter’ and sexual 
innuendoes have resulted in a number of cases at the Em-
ployment Tribunal. Informing a boss what they can do with 
their job is likely to be a dismissible offence but if there’s free 
booze and encouragement from the company then dismissal 
for unruly and drunken behaviour could be unfair.

4. What about people who might not turn up for work the 
following day, saying their absence is because of the party?

A. If you’ve organised a mid-week party and expect people 
at work the following day, make sure this is clear and that 
disciplinary action may follow for those who call in ‘sick’. You 
might want to consider an incentive in the form of a bacon 
butty or other breakfast treat for all staff the following morn-
ing or perhaps allow a slightly later start time.

5. Can I shut our workplace over Christmas and insist staff 
take the time as part of their annual holiday? Alternatively, 
can I require staff to work on Christmas Day or Boxing Day?

A. You can potentially require employees to take holiday at 
certain times of the year and by giving the required notice. 
Again, check what it says in employees’ contracts about the 
amount and allocation of holidays. If in doubt it is always best 
to check with your HR advisers.  

Employees have no automatic right to take Christmas Day or 
any other day off but the matter of when holidays apply is 
usually dealt with clearly in contracts of employment. Often 
employees are entitled to the normal bank and statutory 
holidays, which would apply to Christmas and Boxing Day.  
Where employees are required to work bank holidays, a day 
off in lieu must be given.

BattensHR is a dedicated service 
providing fixed-fee HR and employ-
ment advice. For more information 
contact Dawn Gallie, Head of 
Employent on 01935 846233 or 
dawn.gallie@battens.co.uk 

Supporting your Community

You may have seen in the local press that Battens Charitable 
Trust supports many local causes in your community with to 
date, more than £300,000 being donated to local hospitals, 
schools, hospices, clubs and associations such as Girl Guiding 
and Scouting,  the arts, youth sports and more.  

Battens Charitable Trust specialises in donating grants to local 
Charities and community causes in and around Somerset 
and Dorset.  Battens Charitable Trust is managed free of 
charge by Battens Solicitors which means every single penny 
donated goes directly to causes supporting the people and 
communities you’ve grown to cherish.

It is possible for you to support Battens Charitable Trust in 
a number of ways.  This could be through making a regular 
donation, a one off contribution or after you have passed 
away leaving a legacy under your Will. 

All donations enable Battens Charitable Trust to continue 
to support all the good and worthwhile causes in your local 
community. 

This festive period we are supporting our local food banks 
collecting items in each of our offices.  If you wish to 
contribute all donations will need to be reciecved by the 
25th November to ensure all pckages are distributed to each 
foodbank in time for Christmas. 

To find out more about donating, leaving a legacy or 
information about the Trust visit www.battens.co.uk/BCT or 
contact Louisa Dustan on 01935 811304
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Landlords: Are you ready for 
2020? 
2020 is the year that sees three pieces of legislation affecting 
all residential tenancies come into force. Landlords need to be 
prepared to avoid exposing themselves to penalties.

From 20th March 2020, the Homes (Fitness for Human Habi-
tation) Act 2018 affects all residential tenancies regardless of 
when they started. It has been introduced to ensure that rent-
ed accommodation is fit for human habitation and strength-
ens the tenants’ means of redress when it is not. Tenants can 
take action against landlords via the courts without having to 
rely on Environmental Health officers to do so.

Actionable areas include damp and mould growth, excess cold 
or heat, lighting, noise, food safety and any hazards associated 
with electrical safety and potential falls in the bathroom, on 
unsafe levels to name but a few. The landlord’s liability will not 
start until they have been notified of the unfitness and the 
landlord has been given a reasonable period to rectify this. 
However, the landlord will be liable immediately for hazards 
and disrepair in common parts or on the exterior of the prop-
erty.

On 1st April 2020, the Minimum Efficiency Standards Regula-
tions (MEES) 2015 affect old and new tenancies alike.
The energy rating of a rental property must be an E or above. 
It will not be permitted to rent out a property or continue 
renting a property where the energy rating is below this unless 
an exemption applies. Listed buildings are not automatically 
exempt but one of the factors leading to an exemption may 
apply such as consent is required to carry out the works and 
that consent cannot be obtained.

A landlord is expected to carry works to the property up to a 
value of £3,500 to bring it up to at least an E energy rating
Other exemption qualifications include where the works have 
been done and the rating is still not an E; an independent sur-
veyor certifies that carrying out the works would result in a re-
duction in the market value of the property by more than 5%, 
and if an expert states that carrying out some measures would 
have a negative impact on the property this again will render 
the property exempt. The exemption will last for 5 years and it 
is the responsibility of the landlord to register that exemption.

On 1st June 2020, the Tenant Fees Act 2019 applies to all As-
sured Shorthold Tenancies (ASTs).

There are permitted charges to a tenant and anything else is 
prohibited.

Permitted charges are:

• Rent

• Refundable deposit of no more than 5 weeks where the rent 
is under £50,000 per annum,

• Refundable holding deposit of no more than 1 week’s rent,

• Payment due in the event of default (3% above the Bank of 
England base rate),

• Payment for utilities, council tax and TV licence,

A reasonable fee may be charged for variation of the contract 
or if the tenant wishes to terminate the tenancy early. A land-
lord would have to show that whatever fees are charged
that they were reasonable and were payable by the landlord.

This means that there can be no demands for payment for 
professional cleaners at the end of a tenancy, nor for inventory 
fees or for referencing checks. You can, however, ask for the
property to be returned cleaned to a professional standard.

Any clause requiring the tenant to make a prohibited payment 
will not be enforceable and must not be demanded or accept-
ed from the tenant.

Breach of any of the above could result in a fine of between 
£5,000 and £30,000.

Landlords need to ensure that they do not ask for any pay-
ments they shouldn’t, keep the property in a good state of 

repair and carry out regular inspections.

For more information contact 
Jacqui Swann on 01935 846254 or 
jacqui.swann@battens.co.uk


